trade. What does policymaker behavior tell us about the relationship between human rights and trade? Do policymakers discuss human rights issues at the WTO ? Do they find ways to reconcile their trade and human rights objectives within the framework of WTO rules ? How do they talk about human rights as they try to expand trade ?
This paper finds that WTO members increasingly seek to reconcile their trade and human rights objectives. Trade policymakers have introduced human rights concerns in trade policy reviews and trade disputes, negotiated waivers of WTO obligations to protect human rights, and discussed human rights issues during both the Doha and Uruguay Rounds of trade talks. At times, they have made it clear that they view particular human rights as a policy priority. In many other instances, they have struggled to find common ground between human rights and trade objectives.
The article begins with a short review of scholarship on the WTO and human rights. Then we examine the human rights obligations of UN member states. We next explore the channels through which members can voice human rights concerns within the organization. Finally we make some conclusions about governments, the WTO, and human rights.
The WTO includes many agreements which govern trade in goods and services, special arrangements for special sectors, and related agreements such as the Agreement on Sanitary and Phytosanitary Measures. For the purposes of simplicity, we limit our discussion in this article to GATT 1994, Annex 2 (the Dispute Settlement Understanding), Annex 3 (the Trade Policy Review Mechanism), and the Agreement on Agriculture. We focus on GATT 1994, which delineates the basic norms and obligations of the world trading system. rights for centuries (Temin, 2003 : 8, 14-16 and Irwin, 1996 : 14-21) . The first trade sanction, the Pericles Megarian decree, was developed in 432 BC in response to the kidnapping of three Aspasian women (Hufbauer et al., 1990 : 4) . Irwin (1996 : 21) notes that Vitoria, one of the 'founders of international law ', contended that the right to trade is ' derived from the law of nations _ Foreigners may carry on trade, provided they do no hurt to citizens. ' In the centuries that followed, policymakers around the globe developed a wide range of approaches to govern the behavior of states and citizens at the intersection of trade and human rights. Often one state would act and challenge (or inspire) others to follow. For example, after England banned the slave trade in 1807, it signed treaties with Portugal, Denmark, and Sweden to supplement its own ban. After the United States banned goods manufactured by convict labor in the Tariff Act of 1890 (section 51), Great Britain, Australia, and Canada adopted similar bans. Ever so gradually, these national laws inspired international cooperation. Thus after World War I, policymakers created the International Labor Organization to ensure that trade did not undermine 'fair and humane conditions of labor '. One of the reasons US and British policymakers created the International Trade Organization and later the GATT was to ensure that nations did not ' export their unemployment' and thereby undermine the ability of workers to provide for their families (Aaronson, 2001 : 36, 44) .
But policymakers often proceeded blindly at the intersection of trade and human rights. Scholars know very little about how trade affects particular human rights and how protecting particular human rights may affect trade (Richards et al., 2001, Richards and Gelleny, n.d.) . Scholars also don't know if promoting certain human rights could be trade-enhancing or if increased trade inspires policymakers to do more to protect specific human rights. In addition, researchers know little about the lines of causality. Do enhanced human rights protections lead to increased trade? Or does increased trade lead to improved human rights?
6 Finally, scholars don't know how trade policies may affect a particular human right over time.
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However, researchers from a variety of disciplines are beginning to attempt to answer these questions.
8 Some political scientists have sought to statistically test the relationship between trade openness and various human rights categories such as labor rights, personal integrity rights (such as the right to liberty or 6 See Kaufmann, Kraay, and Mastruzzi (2004) , Kapstein (2004) , AQ1 Rodrik et al. (2002) . 7 The New York Times recently summarized the contradictions in arguments that subsidies hurt smaller, poorer farmers and help rich farmers in the industrialized world. The article concludes that economists agree that ' developing countries could help themselves greatly by liberalizing their own agricultural markets. Poor countries often heavily protect their farms and supporting vast uncompetitive agricultural sectors, drawing investment and labor into farming when it could be better used elsewhere. ' See AQ2 Porter (2004) . 8 For examples, see Howse and Matua (2000) , Trebilcok (2002) , AQ3 Campa and Diamond (1996) , Charnovitz (2003 Charnovitz ( , 1994 , and Mehra (1999) . security) or subsistence rights (such as the rights to water, food, and sanitation). Others have simply examined the relationship between trade and a particular human right. The more rigorous studies are finding a complex relationship.
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These studies reveal that some rights (such as personal integrity rights) tend to improve, while others such as labor rights decline until the country achieves a certain level of democracy and the rule of law.
10 Some policymakers are starting to use these empirical studies to assess their foreign aid, trade and human rights policies (Finkel et al., 2005 and Wurth and Frauke, 2005) .
Legal scholars are also tackling these questions. The American Society of International Law cooperated with the Max Planck Institute at Heidelberg, Germany, and the World Trade Institute at Bern, Switzerland, on a project designed to study the links between trade law and policy and international human rights law (Cottier et al., 2005) . Legal scholars such as Ernst-Ulrich Petersmann, Robert Howse, Thomas Cottier, and others have examined how specific WTO provisions (such as the exceptions or dispute settlement mechanisms) may be used to protect human rights or may undermine human rights (Petersmann : 2001 , Howse, 2002 , AQ4 Cottier, Pauwelyn, and Burgi, 2006 . Scholars such as Joost Pauwelyn, Steve Charnovitz and Gabrielle Marceau have also offered insights into how WTO dispute settlement bodies may address human rights questions (Pauwelyn, 2004 ; Charnovitz, 2002 : 797-839 ; and Marceau, 2002) . Some scholars have suggested systematic reforms, such as making the human rights system more like the WTO (for example, with stronger dispute settlement 9 Many scholars rely on the Cingarelli Richards Human Rights Dataset, which has been funded by the World Bank and the National Science Foundation. It contains standards-based quantitative information on government respect for 13 internationally recognized human rights for 195 countries, annually from 1981-2003. It is designed for use by scholars and students who seek to test theories about the causes and consequences of human rights violations, as well as policy makers and analysts who seek to estimate the human rights effects of a wide variety of institutional changes and public policies including democratization, economic aid, military aid, structural adjustment, and humanitarian intervention. See ciri. binghamton.edu/ and as an example of how that data has been used, Ifie M. F. Okwuje, ' Human Rights and Globalization, Is it Time to Take This Relationship in a New Direction', unpublished paper prepared for the American Political Science Association 2004 conference, 9/2/2004, provided by the author. The dataset was awarded the ' 2006 Dataset Award' by the Comparative Politics section of the American Political Science Association. To ensure reliability, every country-year in the CIRI dataset is independently coded by at least two coders.
10 The best studies include: Mosley and Uno (n.d.), Mosley (2006) , Hafner-Burton and Tsutsui (2005), Cingranelli (2002) , Callaway and Harelson-Stephens (2002) , Apodaca (2001) . As example, Moseley finds the effect of economic openness on workers rights depends on how each country is integrated in the global economy; she sees foreign investment as promoting collective labor rights, while trade ' is negatively and significantly related to collective labor rights. However, she also notes that domestic factors, such as the degree of democracy, are as important for labor rights as direct investment and trade openness.' David Richards finds multinational corporations encourage governments to improve the rule of law; and bring best practices. The Blantons link trade and human rights repression and found human rights repression was negatively correlated with trade. They thus conclude countries that respect human rights trade more. Emily Hafner Burton examines how preferential trade agreements can be used to promote human rights and finds that those that are tied to market benefits can actually often produce better human rights practices and outcomes. and enforcement mechanisms) or alternatively making the WTO system more sensitive to human rights concerns (Lim, 2001 ; and Cottier et al., 2005) . Still other academics have suggested bridging mechanisms to ensure better dialogue and coordination between trade and human rights officials.
Only one of these studies examined the effect of WTO membership and human rights. Cooper (2003) tried to test the relationship between WTO membership and democratization (as opposed to protecting a particular human right) for the period 1947-1999. She could not determine whether democratic states were more likely to join the WTO or whether WTO membership makes countries more likely to become or remain democratic.
We also performed a cursory examination of GATT/WTO membership, income level, and political rights (noting that the GATT governed trade from 1948 to 1994 ; the WTO thereafter). The chart below shows how the membership of the GATT/WTO has changed over time, particularly in regards to the percentage of free and democratic member states. We divided the countries by income levels and found that the percentages of income levels stayed mostly constant, although more developing countries joined the WTO and more countries moved to a higher income level. We note that, if we exclude the high-income Organization for Economic Cooperation and Development (OECD) countries, a growing percentage of WTO members are considered to be 'free ' and democratic, using Freedom House's criteria. Here, too, however, the direction of causality is unclear. We don't know whether WTO membership is a factor moving states to become more democratic or whether more democratic states want to join the WTO (see Table 1 ).
Thus, although scholars are increasingly interested in these questions, we don't have a broad understanding about how trade affects human rights or how protecting human rights may affect trade. This gap signals that we need more information about how trade officials behave at the WTO when they perceive conflict between their human rights and trade obligations. As noted above, the WTO agreements say very little about what policymakers can do if they perceive they must distort trade in order to protect human rights. The next section describes these human rights obligations at home and abroad.
The human rights obligations of WTO member states
The words ' human rights' have different meaning to different people around the world. Every country has its own particular human rights objectives, priorities, policies, and expertise. However, in 1948, United Nations member states committed to promote and protect specific human rights, as outlined in the Universal Declaration of Human Rights (UDHR). This code of human rights responsibilities is truly universal in scope; it applies to everyone, regardless of whether or not individual governments have formally accepted its principles or ratified the Covenants. However, because it is not legally binding upon states, member states created covenants to put these human rights into effect. Most of the 150 WTO member states have ratified or signed the two UN Covenants on Human Rights. These Covenants require states to take or not take certain actions to promote, protect, or respect human rights. For example, states should not to interfere in the exercise of a wide range of rights such as the right to life or the right to privacy. But they also require governments to take affirmative steps to ensure that their citizens have access to education, to ensure that their citizens receive equal pay for equal work, and that policymakers protect the rights of intellectual property holders (Petersmann, 2001 : 15 and UDHR). According to Freedom House, democratic and free countries have a climate of respect for civil liberties, significant independent civic life, and independent media. In partly free countries, political rights and civil liberties are more limited, and these countries may also experience corruption, weak rule of law, and one dominant political party enjoys dominance. In countries that are not free, people are widely and systematically denied basic civil liberties and political rights.
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11 The Covenants, by their nature as multilateral conventions, are legally binding only on those states that have accepted them by ratification or accession. These conventions first went into force in 1976 when 35 member states of the UN ratified them. Under the International Covenant on Civil and Political Rights, states must: ' (1) respect and ensure the rights recognized in the Covenant, (2) take the necessary steps to adopt such laws or other measures as may be necessary to give effect to the rights recognized in the present Covenant, (3) (a) ensure that any person whose rights or freedoms recognized in the Covenant are violated shall have an effective remedy.' But ' (1) In time of public emergency States Parties may take measures derogating from their obligations under the Covenant to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with their other obligations under international law and do not involve discrimination solely on the ground of race, colour, sex, language, religion or social origin. (2) No derogation from articles 6 (right to life), 7 (right to prevention of torture), 8 (paragraphs I and 2 on right to abolition of Since the covenants went into force, human rights objectives and laws have continued to evolve, reflecting changes in technology, politics, resources, and human understanding. Today many human rights activists have identified new human rights such as the right to development, the right to a healthy environment, or intergenerational rights. These newer rights, however, are not embodied in the Covenants and in general are thus far not binding on states. Thus, in this article, we generally limit our study to the specific human rights delineated in the UDHR and its Covenants. Table 2 delineates these rights.
In 1989, the members of the United Nations recognized that they needed to do more to ensure that international organizations, as well as nation states, collaborated to protect human rights; they worked to ensure that their activities did not make it harder for governments to promote human rights at home or abroad. At a historic meeting in Austria in 1993, UN members called on the world's international organizations to assess their impact on the enjoyment of human rights. However, the GATT members that signed the Vienna Declaration on Human Rights did not take steps to examine how the GATT agreements might affect specific human rights (UN General Assembly, 1993) .
Today, although the WTO and the UN Commission on Human Rights are both in Geneva, they have not met to coordinate policies. In fact, WTO staff cannot simply ' coordinate' without a direct mandate from WTO member states. Nevertheless, officials from UN human rights bodies and WTO staff are beginning to communicate and occasionally to meet. In recent years, for example, the UN High Commissioner has issued several reports that provide 'context ' for the interpretation of WTO rules.
12 These reports examined the effects of trade agreements on to broad panoply of rights, ranging from the right to health to slavery, slave-trade and servitude), 11 (right to liberty of movement), 15 (right to non-retro-active penal code), 16 (right to recognition before the law) and 18 (right to freedom of thought, conscience, and religion) may be made.' Under the International Covenant on Economic, Social and Cultural Rights, states must Art.2: '(1) Take steps, individually and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the Covenant by all appropriate means, including particularly the adoption of legislative measures. (3) Developing countries, with due regard to human rights and their national economy, may determine to what extent they would guarantee the economic rights recognized in the Covenant to non-nationals.
Art.4: State Parties may subject rights in the Covenant only to such limitations as are determined by law and only in so far as this may be compatible with the nature of these rights and solely for the purpose of promoting the general welfare in a democratic society.
Art.5: (1) No State, group or person has the right to engage in any activity aimed at the destruction of any of the rights or freedoms recognized in the Covenant, or at their limitation to a greater extent than is provided for in the Covenant.' 
Avenues to discuss and act on human rights concerns within the WTO system
Despite the lack of clarity regarding the relationship between their WTO and human rights obligations, many WTO members use the workings of the WTO to discuss the human rights and trade intersection. Table 3 delineates these avenues.
On accession and nonapplication
Like the GATT, the WTO does not have any human rights or democracy criteria for membership. Any state or customs territory with full autonomy in the conduct of its trade policies may accede to the WTO. However, WTO members must agree on the terms of membership ; as a result, these terms differ for each country.
14 Members have successfully pressed for policy changes within states that want to accede to the WTO, and some of these changes are not-strictly trade-related (Subramanian and Wei, 2003 ; and Tomz, Goldstein, and Rivers, 2005 : 18) . I examined all of the accessions (Armenia, Cambodia, Saudi Arabia, Macedonia, Nepal, and Vietnam) from January 2003 to April 2007 as well as the China accession documents (2001) to ascertain if existing WTO members expressed concerns about the potential acceding country's human rights practices. Interestingly, each of these states has difficulty protecting human rights.
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13 www.ohchr.org/english/issues/globalization/trade/ last searched 9/20/05. 14 During accession, a working party delineates principles for joining the WTO, and then bilateral talks begin between the prospective new member and individual countries. These talks cover tariff rates and specific market access commitments, as well as other policies in goods and services. The new member's commitments are to apply equally to all WTO members. Once the working party has completed its examination of the applicant's trade regime and the parallel, bilateral market access negotiations are complete, the working party finalizes the terms of accession. These appear in a report, a draft membership treaty ('protocol of accession'), and lists 'schedules' of the member-to-be's commitments. The final package, consisting of the report, protocol, and lists of commitments, is presented to the WTO General Council or the Ministerial Conference. If a two-thirds majority of WTO members votes in favor, the applicant is free to sign the protocol and to accede to the organization. In many cases, the country's own parliament or legislature has to ratify the agreement before membership is complete. 'How to Join the WTO: The Accession Process', http://www.wto.org/english/thewto_e/whatis_e/tif_e/org3_e. Vietnam's human rights record is improving, particularly in the area of labor rights, but independent human rights observers also note the country has significant human rights problems. Human Rights Watch reports that Vietnam's respect for fundamental human rights continues to lag behind many other countries, and the one-party state remains intolerant of criticism.
When these countries applied for WTO membership, their applications (like those of all other countries seeking to accede) were reviewed by a working party comprised of existing WTO members. The deliberations always began with a discussion of how these countries made and promulgated public policy, in general, and trade policies, in particular. Members then focused on how the applicant nation protected the rights of citizens, as well as noncitizens, to participate in trade.
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For example, as Cambodia sought to accede to the WTO in 2003, members of the working party on its accession noted that its legal system did not afford adequate protection for individuals or businesses. The representative of Cambodia promised that the country would establish a commercial court system with trained judges and staff. Working party member governments then reminded Cambodia that when it established standards or technical regulations, it was obliged to develop ' mechanisms for publication and dissemination of draft legislation and standards for public comment ; [and] the establishment of a TBT (technical barriers to trade) Inquiry Point' where foreign and domestic producers could learn how to meet Cambodian standards.
17 After Cambodia agreed to these and many other changes, the WTO ministerial conference agreed to Cambodia's accession at the Cancun ministerial conference in September 2003.
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Members also examined Saudi Arabia's adherence to the rule of law during deliberations on the accession of that Gulf state. Members spent hours asking questions about the rights of Saudis and non-Saudis to participate in various elements of the economy. They also urged the country to publish notices of proposed measures related to trade and to provide an opportunity for ' interested persons ' to provide comments and views on such measures prior to their adoption and implementation.
19 In short, these officials were asking the Saudis for information about political participation in trade issues. Saudi Arabia agreed to establish an official website for trade policymaking and to ' provide a reasonable period _ for members, individuals, associations and enterprises to provide comments to the appropriate authorities before such measures were adopted '.
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http://hrw.org/englishwr2k7/docs/2007/01/11/vietna14858.htm. On Armenia, the Armenian government continues to use its powers to limit political activity, restricting freedom of assembly and persecuting those that it perceives as a threat to its hold on power. The government also uses torture and abuse. http:// hrw.org/english/docs/2005/12/09/azerba12177.htm.
16 Although the Armenian discussion included a discussion of the ability of that government to protect the rights of foreigners in Armenian courts, it was not a key element of the discussion. Nepal and Macedonia were required to address the same questions, and members of the working group seemed satisfied with the answers of the two governments.
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Vietnam's adherence to international labor standards became an issue as it moved closer towards joining the WTO.
22 The United States wanted the Working Party report on Vietnam's accession to emphasize that Vietnam had not ratified eight of the International Labor Organization's conventions relating to core labor standards. The US also wanted Hanoi to provide information on how it was applying these standards nationally. Vietnam and other governments objected to such criteria. 23 The US, having made its point, dropped this proposed requirement, and labor issues were not mentioned in the Report of the Working Party on Vietnam's accession.
24 This strategy may have paid off. In documents prepared for the World Bank, the Vietnamese government admitted that it was under pressure to do a better job implementing ILO conventions and it acknowledged that such pressure could be useful to the government as it worked to improve social conditions.
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WTO members attached stringent conditions for China's accession, which were quite different from other countries' accession agreements. 26 Other recent accessions have not included similar language designed to ensure that the country applies the rule of law to all of its environs, including special/foreign trade zones or EPZs. We examined a number of accession documents for countries that use EPZs as a means of stimulating trade and investment. See, as example, ' Accession of the Republic of Panama', WT/ACC/PAN/21, 10/11/1996, and 'Accession of the Hashemite Kingdom of Jordan', WT/ACC/Jor/35, 12/1999, both at http://www. wto.org. None included information on administration of trade agreements, special economic zones, or transparency. See also accessions, noted in footnotes [64] [65] [66] [67] [68] of Cambodia, Nepal, Macedonia, and Saudi Arabia. members' concerns about labor rights and conditions in China's export processing zones (EPZs). China has used these zones (special economic zones) to experiment with market-based, outward-oriented policies. In many of these zones, the Chinese government ignores or flouts its own labor laws. Members of the WTO expressed concern that China might thus attract investment from countries that have more stringent workers' rights standards. They also noted that China lacked an impartial judiciary, an effective and transparent social and environmental regulatory system, and a strong central government capable of enforcing the law (Steinberg, 2006 AQ5 ) . Reflecting these concerns, the 2001 Protocol on the Accession of the People's Republic of China is an unusual document. Unlike other Accession Protocols, it specifically comments on the effectiveness of the rule of law in China. It states that as a condition of accession, China must enforce 'uniform administration of Chinese law ' throughout China. ' The provisions of the WTO Agreement and this protocol shall apply to the entire customs territory of China, including _ special economic zones _ and other areas where special regimes for tariffs, taxes and regulations are established. ' The agreement also calls on China to 'apply and administer in a uniform, impartial and reasonable manner all its laws, regulations and other measures of the central government as well as local regulations, rules and other measures _ pertaining to or affecting trade _ China shall establish a mechanism under which individuals and enterprises can bring to the attention of the national authorities cases of non-uniform application.'
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The agreement requires China to notify the WTO about ' all the relevant laws, regulations and other measures relating to its special economic areas '. Finally, it calls on China to ensure that ' those laws, regulations and other measures pertaining to and affecting trade shall be enforced '.
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Thus, members generally did not use the accession deliberations to push new entrants to change their human rights practices and attitudes. However, members have pressed for broad changes (such as improvements in the rule of law and greater transparency) that could facilitate human rights improvements over time. Thus, the China accession document did not address labor laws explicitly, but it reveals that members recognized that the failure to enforce human rights laws, whether labor law or intellectual property law, could distort trade. Moreover, the US action on Vietnam's accession could signal that some countries would be willing to use the opportunity posed by accession to obtain an acceding state's commitment to improve human rights governance.
WTO members not only decide which country can join the WTO, they can also decide to deny WTO benefits (known as nonapplication) to a potential member. Article XXXV allows members to deny application of WTO benefits to a new member, so long as they do so before the WTO Ministerial Council approves the member's accession agreement. 29 If countries use nonapplication under the WTO, they must use it for all of the WTO agreements.
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In principle, members are free to use this process to punish WTO applicants for their human rights practices. In practice, only the United States, Peru, and El Salvador have ever used the provision. The United States is the only WTO member to use nonapplication as a strategy to punish other countries for human rights violations, but it has generally done so on a temporary basis. The United States relies on nonapplication to deny trading privileges to terrorist nations or former members of the Soviet bloc.
31 In the United States extension of MFN to Russia and several other economies in transition from Communism remains contingent on these countries' adherence to the provisions of the Jackson-Vanik amendment to the 1974 Trade Act regarding freedom of emigration, a basic human right.
On trade waivers, general exceptions, and the security exception Waivers WTO members cannot expel another member for any reason, including the failure to protect and promote human rights.
32 Thus, countries that have abused the human rights of their own citizens can remain members in good standing of the WTO. But WTO agreements do offer members some flexibility to use trade to address international human rights concerns in other countries. First, members can waive WTO obligations in cases where trade may exacerbate human rights abuses. Under GATT 1994, the members in attendance at a ministerial conference may waive an obligation imposed on a member, provided that any such decision is approved by three-quarters of the other members. (These waivers were supposed to be limited to exceptional circumstances and in fact such waivers are rare.)
For example, after the members of the United Nations called for a ban on trade in conflict diamonds, WTO member states called for and eventually agreed upon a waiver under the WTO for such a ban (Pauwelyn, 2003 (Pauwelyn, : 1184 (Pauwelyn, -1191 32 As Communism seemed to spread throughout Europe and Asia in the 1940s, US policymakers wanted to prevent Communist countries from joining the GATT, arguing that these nations did not protect political rights. The US wanted to ensure that only democratic capitalist nations could join the WTO and in fact pushed to eject now Communist Czechoslovakia. But France and other GATT signatories objected. In 1951, Congress passed a law forbidding the US government from providing commercial concessions to the Soviet Union or any Soviet bloc country. The United States revoked Czechoslovakia's tariff benefits, but no nation challenged this violation of MFN. Both Cuba and Czechoslovakia remained GATT/WTO members (until 1993 when Czechoslovakia became two countries, the Czech Republic and Slovakia). See Aaronson (1996: 35, 82-83) , and Zeiler (1999: 122, footnote 48) .
Under the waiver, nations are allowed to trade only those diamonds certified under the Kimberley Process Certification Scheme. Members applying for the waiver had to commit to ensure that the measures taken were consistent with international trade rules. The Kimberley Process Certification Scheme is a way for consumers and producers to ensure that they do not trade diamonds that indirectly fund wars in Sierra Leone or the Democratic Republic of the Congo.
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As of January 2005, 50 member states have applied for a waiver regarding their trade in conflict diamonds.
34 The Kimberley waiver sets an important precedent, because it is the first time that the WTO has approved a waiver to protect human rights.
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The GATT/WTO has approved other waivers that could have an impact on human rights conditions, but these waivers were not designed specifically to protect human rights per se.
36 For example, many industrialized countries rely on waivers to provide preferential access to the trade of developing countries.
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Under the Enabling Clause, WTO members can establish preferences for developing countries, but they must not discriminate among developing countries, except for the possibility of providing more generous preferences to all leastdeveloped countries.
38 The Enabling Clause does not, however, cover specific preferences for limited groups of developing countries granted by individual developed countries, such as those granted by EU to ACP countries under the Lomé Convention. In general, members did not object to these specific preferential schemes. But in 1993, a GATT panel found that the EU banana import scheme violated MFN. This meant that all preference schemes that provided benefits to some countries, rather than all developing countries, could violate GATT rules. Eventually, the EU requested a GATT/WTO waiver that would allow it to continue to provide the special trade preferences to the ACP countries. In June 2000, the EU developed a new approach to its preference scheme for ACP countries, the Coutonou Agreement.
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Some of these preference programs have human rights conditionality clauses. The EU's Generalized System of Preferences-Plus (GSP-Plus), authorized under the Enabling Clause, provides additional market access to developing countries that support sustainable development and good governance policies. Specifically, these countries must have ratified key human rights conventions (as well as labor rights and environmental laws) and effectively implemented them through national law.
40 The labor standards include provisions of the ILO conventions on the abolition of forced labor, freedom of association, and the right to collective bargaining; nondiscrimination in employment and occupation ; and abolition of child labor by the beneficiary country's national legislation.
41 Finally, the EU's Cotonou Agreement requires that recipients of preferential market access meet certain human rights obligations.
42 Across the pond, the United States GSP program requires GSP recipients to adhere to certain requirements related to workers rights and the protection of intellectual property rights.
43 Thus, while the US focuses on specific human rights, the EU uses GSP to promote its view that human rights are universal and indivisible.
Taken in sum, these waivers (and the enabling clause) demonstrate that WTO members acknowledge that there are times when members may waive WTO rules to ensure that member states do not undermine their human rights obligations. But trade waivers may not be the most effective tools to use at the intersection of trade and human rights. Waivers are temporary measures and human rights problems generally cannot be solved on a temporary basis (Pauwelyn, 2003) . Moreover, these waivers provide little guidance to trade policymakers on how to react to future conflicts between WTO rules and human rights objectives. Exceptions WTO members might find the foundation for a more effective approach to protecting human rights at home or responding to human rights abuses abroad in one of the GATT WTO's exceptions -Article XX and Article XXI. Article XX permits members to restrict trade when necessary to ' protect human, animal or plant life or health ; protect public morals ; secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement', or to conserve natural resources (Lim, 2001 : 6 ; Jackson, 1998 : 175-201) .
44 Article XX paragraph (a) allows nations to ban trade under a public morals exception. Citizens in a WTO member state could be offended by human rights violations in another member state, but no nation has sought to justify a human rights ban on trade as an offense to public morals.
45 Article XX paragraph (e) covers measures directed at goods produced by prison labor. The paragraph explicitly refers to the products of prison labor rather then the labor conditions under which they are produced. Therefore it seems designed to protect domestic industries rather than workers from other countries that toil in unfair conditions. However, some scholars argue that governments might use paragraph (e) to ban trade from countries where workers toil in conditions of slave labor, forced labor, or child labor.
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Brazil tried to use Article XX to justify a ban on imports of retreaded and used tires in the interest of protecting public health, a human right delineated in the Brazilian constitution. But a WTO dispute settlement panel was not convinced by this argument. The EU claimed that Brazil's import ban on retreaded and used tires were WTO inconsistent and treated retreaded and used tires differently. Brazil did not deny the WTO inconsistency of the targeted measures. Brazil held that the measures are justified under Article XX (b) as necessary to 'protect human, animal, and plant life and health ' and that no alternative measures are reasonably 44 The text of Article XX is at http://www.wto.org/english/res_e/booksp_e/booksp_e/analytic_ index_e/gatt19 _ 45 This provision of the article was not tested in dispute settlement until 2003, in a dispute related to a ban on internet gambling. See Zagel (2005: 13, footnote 37), when Antigua and Barbuda requested consultations with the United States regarding measures applied by central, regional, and local authorities in the United States that affected the cross-border supply of gambling and betting services. The panel found the use of the provision justified as long as it did not violate existing trade obligations or discriminate among domestic/foreign providers. Nations might use a public morals exception to protect the rights of women or children (internet pornography). But these articles contain a necessity test that requires that measures pass a 'weighting and balancing test ', to see if a measure is necessary to achieve the intended goal and the trade impact of the challenged measure. Governments should implement the least-trade-restrictive means to reach the goal (whether product labeling or an import ban). But law Professor Joost Pauwelyn believes that ' by broadly interpreting the per se prohibited market access restrictions exhaustively listed in Article XVI of the GATS, the Appellate Body has considerably expanded the reach of GATS prohibitions _ to include also substantive qualitative regulations _ This may well mean that _ the validity of scores of domestic services regulations _ are threatened.' See Joost Pauwelyn (2005) available. The Brazilian government claimed that its measures are supported by its constitutional duty to 'defend and preserve the environment for the present and future generations' and to guarantee the right to health ' by means of social and economic policies aimed at reducing the risk of illness '. 47 However, in a 241-page decision, a WTO investigative panel announced on June 12, 2007 that although Brazil had the right to restrict trade in certain goods on environmental or medical grounds, it could not be used as an excuse for trade discrimination or protectionism.
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In 2005, the UN high commissioner for human rights noted that '' member states ' obligations towards their own populations could fall within the compass of the ' public morals', ' public order ' and human life and health exceptions of the WTO. '' 49 However, in the 58 years of the global trading system, no GATT or WTO member has successfully used this article to ban trade explicitly in the interest of human rights (Marceau, 2002 and Bal, 2001 : 62-108) . As a result, policymakers have little guidance from the Dispute Settlement Body or the Appellate Body regarding when and how these exceptions might be used to promote human rights.
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The GATT/WTO provides another option to ban trade in the interest of protecting human rights. The Article XXI exception allows nations to take any action that a member deems necessary for the protection of its essential security interests or to pursue its ' obligations under the United Nations Charter for the maintenance of international peace and security ', but there are some limitations to this article. The language allows members to take action for their own security. Members are not permitted, however, to take trade action to protect another member's security or the citizens of another member, unless the UN Security Council authorizes 52 Although many nations commit such human rights violations, it is exceedingly difficult to get the members of the UN Security Council to agree that trade sanctions are an appropriate strategy to improve human rights conditions in other countries.
On dispute settlement
As noted above, the members of the WTO have never had a trade dispute that centered directly on human rights considerations. To some extent, this is because a WTO member that violates human rights is unlikely to challenge trade restrictions put in place to pressure that government to alter its behavior. Such a country, say Burma, with a record of human rights abuse, would probably not want these issues discussed at the WTO, and thus is unlikely to challenge the United States, which has put in place trade sanctions to influence Burma's human rights practices.
53
India almost challenged the EU's labor rights clauses in its GSP program. As noted above, the EU's GSP program grants either duty-free access or a tariff reduction to certain imported products, depending on which of the GSP arrangements a country enjoys. But a beneficiary country is not automatically or unconditionally entitled to these benefits. The EU can withdraw trade preferences granted to developing countries under these arrangements if the beneficiary 51 Article XXI provides that:
Nothing in [the GATT] shall be construed :
(a) to require any contracting party to furnish any information the disclosure of which it considers contrary to its essential security interests; or (b) to prevent any contracting party from taking action which it considers necessary for the protection of its essential security interests (i) relating to fissionable materials or the materials from which they are derived; (ii) relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods and materials as is carried on directly or indirectly for the purpose of supplying a military establishment ; (iii) taken in time of war or other emergency in international relations; or (c) to prevent any contracting party from taking any action in pursuance of its obligations under the United Nations Charter for the maintenance of international peace and security. Article XXI was determined to ensure that governments could take care of real security interests. 52 The United States has also used this provision against countries such as Libya and Iraq, which it defined as terrorist nations. Over the past several years, US and/or multilateral sanctions have been placed on several significant oil-producing countries, including Iran, Iraq, Libya, Sudan, and Syria. 54 In recent years, the EU included additional preferences for countries engaged in efforts to combat drug production and trafficking. However, according to trade scholar Lorand Bartels, ' there was no mechanism for a beneficiary country to apply for these special preferences. The EC decided on the beneficiaries based on its own criteria ' (Bartels in Cottier et al., 2005 : 468-472) .
In late 2001, the EC added Pakistan to this list. The Indian government thought this was discriminatory and on 9 December 2002 India requested the establishment of a WTO panel to determine whether provisions under the EU's GSP program relating to labor rights, the protection of the environment, and to combat drug production and trafficking were compatible with WTO rules.
55 The request received wide attention, largely because it was the first to contest a trade measure used to promote respect for a particular category of human rights. However, in March 2003, India informed the EC that it was withdrawing its challenge on tariff preferences granted under the GSP's environmental and labor clauses (but maintaining the rest of its challenge on drug production and trafficking).
56 While India did not publicly explain its reasons for limiting its challenge, India had long been amongst the most vocal opponents of including labor rights in the purview of the WTO. To initiate a WTO dispute centered on labor rights would not only seem to directly contradict this position, but might also spur other members to bring labor issues into the WTO's purview (something India and many other nations would like to avoid).
In the absence of jurisprudence, prominent legal scholars have debated how the dispute settlement system could handle this type of dispute. WTO official and legal scholar Gabrielle Marceau has argued that WTO adjudicating bodies do not appear to have the competence to reach any formal conclusion that a non-WTO norm has been violated, or to require any action that would enforce a non-WTO norm over WTO provisions. By so doing, the WTO adjudicating body would effectively be adding to the member's WTO obligations without their assent (Marceau, 2002 : 6-31) . Law professor Joel Trachtman also notes that the WTO 54 The Generalized System of Preferences, http://europa.eu.int/comm/trade/issues/global/gsp/index_ en.htm, 55 Request for the establishment of a panel by India, WT/DS246/4, December 9, 2002, p. 2. India considered that the tariff preferences accorded by the European Community under the special arrangements, (i) for combating drug production and trafficking and (ii) for the protection of labour rights and the environment, create undue difficulties for India's exports to the European Community, including for those under the general arrangements of the European Community's GSP scheme, and nullify or impair the benefits accruing to India under the MFN provisions of Article I : 1 of the GATT 1994 and paragraphs 2(a), 3(a), and 3(c) of the Enabling Clause. The European Community is in the process of modifying its GSP program, http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds246_e.htm. Appellate Body recently confirmed the principle that WTO adjudicating bodies do not have the competence to reach a formal conclusion that a non-WTO norm has been violated. 57 However, many scholars also believe that the WTO should give deference to human rights laws, which are perceived as jus cogens and thus have direct effect in WTO law (Marceau, 2002 : 5, Trachtman, 1998 : 9, and Pauwelyn, 2001 .
On the other hand, a trade dispute centered on human rights questions might provide greater clarity as to whether the WTO agreements are superior to or of equal value to other international laws. Moreover, depending on the nature of the dispute, it could provide insights into whether conditioning of trade (as in the EU preferences noted above or in the Kimberley waiver) based on nontrade policies such as human rights violates MFN privileges.
On trade policy reviews
Every member of the WTO is required to present its trade policy at a formal session, where members openly debate that nation's trade conduct. The largest trading nations must be reviewed every two years, the next 16 are reviewed every four years, and others are reviewed every six years. The WTO system allows developing countries a longer period between reviews. According to the WTO Secretariat, 'the reviews have two broad results : they enable outsiders to understand a country's policies and circumstances, and they provide feedback to the reviewed country on its performance in the system ' (Keesing, 1998 : 1, 12) . Thus, we sought to ascertain if members of the WTO considered human rights an important element of a member states' policies and circumstances. We examined a sample of recent trade policy reviews reflecting developing and middle-income countries: Egypt (2005) Slovenia (2002 ), Thailand (2003 ), and Malaysia (2005 . We also examined reviews of the European Communities (2005, 2007) and the United States (2004, 2006) . We found that WTO members occasionally discussed human rights as they provided feedback on member's trade performance.
In these reviews, some members acknowledged a relationship between economic growth, the rule of law, and human rights. The representative of Egypt stressed 57 Professor Trachtman believes another case provides insights into the WTO's ability to compel nations to meet their obligations under international law. This case and the Appellate Body Report, Mexico -Tax Measures on Soft Drinks and Other Beverages, can be found at WT/DS308/AB/R (March 6, 2006). E-mail, Professor Joel Trachtman, The Fletcher School of Law and Diplomacy, Tufts University, to S. Aaronson, 8/16/2006 . On March 6, 2006 , the Appellate Body Report was circulated to Members. The Appellate Body found that the Panel did not err in rejecting Mexico's request that it decline to exercise jurisdiction. In addition, the Appellate Body upheld, albeit for different reasons, the Panel's finding that Mexico's measures do not constitute measures ' to secure compliance with laws or regulations' within the meaning of Article XX(d) of the GATT 1994 because that provision does not permit WTO Members to take measures that seek to secure compliance by another Member of that other Member's international obligations. http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds308_e.htm that it had put in place new laws to protect intellectual property rights and the rights of consumers. He added that ' new laws had been enacted to foster political participation ' and to strengthen civil society. He argued ' these landmark political reforms would enhance the trust in Egypt's commitment to the current economic and social reforms.'
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The trade policy reviews also revealed that, while many countries were willing to change the various aspects of their legal systems to promote trade and investment, policymakers were also determined to preserve their social compact and their human rights priorities. For example, in its trade policy review, Romania stressed that it required investors to ensure that they would not violate environmental protection regulations, affect Romanian national security, or ' affect the public order, health, or morality '.
59 In Bolivia's review, the representative from Bolivia stressed that Bolivia had made ' considerable efforts to adapt to world trade rules [and] trusted that its trading partners would appreciate what had been done, and _ make commitments _ in order to enhance the economic and social welfare of their economies '.
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Some members used their trade policy review as a platform to tout their activism on human rights issues. Ecuador's review noted that, 'Ecuador had established specialized tribunals to defend children's and women's rights, for example to deal with child pornography. These were priority areas. '
61 With these assertions, Ecuador was trying to send a message about its human rights priorities and the role of the courts. While many people may not see these issues as trade related, Ecuador thought it important enough to discuss at its trade policy review.
China's trade policy review provided a particularly insightful window into how members view and act on the relationship between WTO obligations and human rights. Members did not specifically condemn or applaud Chinese human rights conditions or practices ; yet some human rights concerns were clearly key elements of the discussion. The Chairperson (Claudia Uribe from Colombia) noted that China had dramatically reduced poverty from 73 % of the population to 32 % in 2003 and improved the rule of law to the benefit of its citizens and the global community.
62 China in response stressed it would do more at home and abroad to ' lift others out of poverty ' such as expanding its aid and technical assistance programs and investing in rural education and infrastructural development at home and abroad.
63 The discussant noted for the first time that China was publicly debating ' how to reform ', especially put in place property rights, create jobs and how to address income inequality, especially between rural and agrarian areas.
64
He seemed to be applauding China for inviting public comment on some of these issues. But developing and industrialized country members also expressed concern about China's commitment to the rule of law, the right to information (not a human right under the UDHR although instrumental to democracy and effective governance), and inadequate protections for public comment (right to political participation and due process rights) on issues such as food safety. 65 Moreover, the representative of the EC noted that China's trade policy 'should contribute to a more sustainable production patterns, rather than to lower standards ' to meet new social and environmental challenges.
66 In response, the representative of Cuba expressed concern ' over questions _ which involved value judgments about China's political, legal or social structure, and were not subject to WTO obligations '.
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Members from around the world complemented China on its efforts to comply with its WTO commitments but expressed concern regarding its enforcement of intellectual property rights.
68 WTO members also commended China for openly discussing its challenges, and the representative of China in turn stated, 'It was also a very useful exercise for China. '
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Some industrialized countries have also used the trade policy review process to press developing countries to improve their compliance with internationally accepted labor standards within export processing zones (EPZs). For example, the representative of the United States noted during El Salvador's trade policy review that there were reports of violations of workers' rights in the EPZs. The representatives of the United States and the European Union urged El Salvador to reconsider the use of these zones to stimulate growth.
70 The United States also used its own 2004 trade policy review to make a connection between labor rights and trade. The US government report noted, in the context of the Doha ministerial Declaration, that the subject of implementation of core labor standards was relevant for trade policy reviews.
71 However, some other WTO members were offended by this tactic. In the discussion of US trade policies that followed, India noted that the ILO, not the WTO, was competent to deal with labor issues. Moreover, the Indian representative stressed that these reviews should not deal with ' non-trade ' issues. The government of Venezuela seconded these remarks.
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Human rights concerns also seeped into the trade policy reviews of countries in the industrialized world. Both the European Union and the United States frequently talked about their commitments to promoting labor rights internationally (see below). The EU noted that one of the reasons for its expansion throughout Europe had been to advance human rights throughout Europe and to promote ' decent work ' around the world.
73 But not everyone agreed with these strategies. Recognizing that there is a connection between labor standards and trade issues, we believe that the subject of implementation of core labor standards is relevant for TPRM reviews. In reviews of other countries, the United States has raised questions about the application of core labor standards. In that spirit, we are including, in this statement, relevant information on US labor law and practice as it relates to fundamental workers' rights.' Also see sections 97 and 98, which describe US objectives regarding labor rights: 'The labor-related overall US trade negotiating objectives are threefold. First, to promote respect for worker rights and rights of children consistent with the core labor standards of the International Labor Organization (ILO). TPA defines core labor standards as: (1) the right of association; (2) the right to organize and bargain collectively ; (3) a prohibition on the use of forced or compulsory labor; (4) a minimum age for the employment of children; and (5) acceptable conditions of work with respect to minimum wages, hours of work, and occupational safety and health. Secondly, to strive to ensure that parties to trade agreements do not weaken or reduce the protections of domestic labor laws as an encouragement for trade. And finally, to promote the universal ratification and full compliance with ILO Convention 182 -which the United States has ratified -concerning the elimination of the worst forms of child labo TQ1 .' The principal trade negotiating objectives in TPA include, ' for labor, the provision that a party to a trade agreement with the United States should not fail to effectively enforce its labor laws in a manner affecting trade. TPA recognizes that the United States and its trading partners retain the sovereign right to establish domestic labor laws, and to exercise discretion with respect to regulatory and compliance matters, and to make resource allocation decisions with respect to labor law enforcement. To strengthen the capacity of our trading partners to promote respect for core labor standards is an additional principal negotiating objective, as is to ensure that labor, health or safety policies and practices of our trading partners do not arbitrarily or unjustifiably discriminate against American exports or serve as disguised trade barriers. A final principal negotiating objective is to seek commitments by parties to trade agreements to vigorously enforce their laws prohibiting the worst forms of child labor. ' 72 India wished to draw attention to the view of ministers, both at Singapore and at Doha, that while they were committed to the observance of internationally recognized core labour standards, the competent body to set and deal with labour standards was the International Labor Organization (ILO). It was clear, therefore, that the WTO was not competent to deal with this matter. The representative of India recalled the mandate of the Trade Policy Review Mechanism (TPRM) exercise and stated that it could not be used as an open forum to discuss non-trade issues or address issues not discussed elsewhere in the WTO. Venezuela joined the representative of India in his assessment that it was not pertinent to discuss labour issues in the context of the TPRM. that 'the EC's endeavor to pursue social and environmental objectives in its regional, bi-regional and bilateral trade arrangements raises some concerns'.
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It didn't delineate what these concerns were, but the Australian representative went on to ask if the EC had any data on the effectiveness of its strategy. The European Community responded, ' Trade policy is _ an important vehicle for social and environmental objectives, alongside a range of other policy areas.'
75
With trade policy reviews, member states discuss the broad context in which trade occurs. Human rights concerns are a small but emerging component of these discussions.
On amendments and clarifications
From time to time, WTO members discover that they must either clarify or amend the language in particular WTO agreements. Such clarifications are rare, but when necessary, members can supplement existing language or issue a clarification. While amendments and clarifications have generally not involved human rights questions, in recent years, WTO members found that they must clarify WTO rules in response to real-world conditions, such as the public health exceptions to the TRIPS agreement.
The TRIPS Agreement has always allowed nations to take an exception in times of public health emergencies, but some governments, such as South Africa, feared that if they took such steps they might alienate foreign investors. In 2001, when members of the WTO finally agreed to launch a new round of trade negotiations in Doha, countries such as Brazil, South Africa, and India and many others made sure that the relationship between TRIPS and access to affordable medicines were a key part of the discussion.
76 In the Doha Declaration, they stated that the WTO's IPR rules ' do not and should not prevent countries from taking measures to protect public health'. The negotiators agreed to promote 'both access to existing medicines and the creation of new medicines '.
77 They also agreed to permanently amend the TRIPS agreement to ensure that it is clear that countries can take a wide range of trade-related actions to protect public health.
Several countries, including Brazil, India, Bolivia, Colombia, Cuba, Dominican Republic, Ecuador, Peru, Thailand, and others, would like to amend TRIPS again to protect traditional or indigenous knowledge. Such knowledge is often passed from one family or tribal member to another and is not written down or protected under twentieth-century rules. Policymakers from these countries fear that industrialized country pharmaceutical and agricultural companies will adapt indigenous knowledge, such as that relating to medicinal plants (for example, aloe and taxol) without fairly compensating the true owners of such knowledge. As a result, they want to amend TRIPS to make it consistent with the Convention on Biological Diversity (CBD). They have proposed that TRIPS should require patent applicants to disclose the country of origin of genetic resources and traditional knowledge used in the inventions, evidence that they received ' prior informed consent ' (a term used in the CBD), and evidence of 'fair and equitable' benefit sharing.
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At the WTO ministerial, members of the WTO agreed to review Article 27.3(b) of the Agreement, which deals with patentability or non-patentability of plant and animal inventions, and the protection of plant varieties.
79 But these talks have made little progress. Bolivia expressed its concerns about this lack of progress during its trade policy review.
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Trade negotiations
Trade negotiations offer the most direct route to resolving perceived conflict between WTO rules and the human rights obligations of member states. GATT and WTO members have long debated whether or not labor rights should become part of the global trading systems disciplines ; but they have yet to find common ground. During the Uruguay Round, GATT members decided that non-trade issues, including food security and access to affordable food, should become part of negotiations on agriculture. However, WTO members have not yet agreed on how they can ensure that trade in food does not undermine food security (access for all people at all times to sufficient food for a healthy life).
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78 http://www.wto.org/english/tratop_e/trips_e/art27_3b_background_e.htm. 79 Broadly speaking, part (b) of paragraph 3 (i.e. Article 27.3(b)) allows governments to exclude some kinds of inventions from patenting (that is, plants, animals, and 'essentially' biological processes [but microorganisms and nonbiological and microbiological processes have to be eligible for patents]). However, plant varieties have to be eligible for protection either through patent protection or a system created specifically for the purpose ('sui generis') -or a combination of the two. 81 To ensure food security, a food system should be characterized by '(i) the capacity to produce, store, and import sufficient food to meet basic needs for all; (ii) maximum autonomy and self-determination (without implying self-sufficiency), which reduces vulnerability to international market fluctuations and political pressures; (iii)reliability, such that seasonal, cyclical, and other variations in access to food are minimal; (iv)sustainability, such that the ecological system is protected and improved over time; and (v) equity, meaning, as a minimum, dependable access to adequate food for all social groups.' Jostein Lindland, OECD, ' Non-Trade Concerns in a Multifunctional Agriculture : Implications for Agricultural Policy and the Multilateral Trading System, COM?AGR/CA/TD/TC/WS(98)124, http://www1.oecd.org/ agr/trade/ws98-124.pdf. In November 2004, the FAO issued voluntary guidelines for governments to help their people progressively achieve the right to food http://www.fao.org/docrep/meeting/009/y9825e/ y9825e00.htm, both last searched 8/12/2006.
Labor rights
Some policymakers and scholars posit that when governments undermine core labor rights (freedom of association and the right to organize and bargain collectively; nondiscrimination in the workplace ; effective abolition of child labor ; and freedom from forced labor), these governments are essentially allowing competition on the basis of unfair advantage. Thus, they conclude that the failure to protect core workers rights may distort trade (ILO Declaration, 1998 and Howse, 1999 : 2-3) .
82 Reflecting that perspective, several countries from Europe, the US and Canada, tried to broaden the GATT's limited language on labor rights from 1948 to 1994. But policymakers from numerous developing countries often argued that these labor standards comprised de facto trade barriers. In the end, these countries were unable to broaden the GATT's limited references to labor rights.
With the creation of the WTO, labor activists, human rights activists, and many government officials wanted to make the negotiation of labor rights the first human rights issue directly discussed by WTO member states.
83 During the Marrakech ministerial conference of the GATT in 1994, the United States, Norway, and several other countries hoped to include labor standards (and environmental issues) in the final Declaration, but many developing countries again balked. The chair of the Trade Negotiating Committee referred to, but did not endorse, proposals for an examination of the relationship between labor standards and the trading system. 84 In 1996, at the Singapore ministerial, some members demanded negotiations on core labor standards, but several developing countries again objected. 85 In the Singapore Declaration, members re-stated their commitment to observe internationally recognized core labor standards. They affirmed that the International Labor Organization (ILO), rather than the WTO, was the competent body to discuss and address these standards and declared that governments must not use labor standards for protectionist purposes.
86 But 82 In 1998, the 175 members of the ILO agreed on four ' fundamental principles and rights at work' that all countries, regardless of their level of development, should respect and promote. Howse (1999: 2-3 86 Singapore ministerial Declaration, 12/13/1996, http://www.wto.org/english/thewto_e/minist_e/ min96_e/wtodec_e.htm. 'We renew our commitment to the observance of internationally recognized core labour standards. The International Labour Organization (ILO) is the competent body to set and deal with these standards, and we affirm our support for its work in promoting them. We believe that economic growth and development fostered by increased trade and further trade liberalization contribute to the promotion of these standards. We reject the use of labour standards for protectionist purposes, and agree that the comparative advantage of countries, particularly low-wage developing countries, must in no way some countries sought to continue the discussion about including labor rights in the WTO at Seattle. They failed to win approval, but that failure does not mean they won't try again.
Access to affordable food and food security Farmers occupy a special place in many countries. Policymakers are understandably reluctant to undermine the ability of domestic farmers and agribusiness firms to make food available to their citizens. But under international law, policymakers are also supposed to comply with international law relating to food. The Universal Declaration of Human Rights does not explicitly delineate a right to food, but it states that everyone has the right to life and also states that ' everyone has a right to a standard of living adequate for the health and well-being of himself and his family, including food '.
87 Therefore, states are not to take actions that deprive people of access to adequate affordable food.
88 Moreover, governments are obligated 'to take into account _ international legal obligations regarding the right to food when entering into agreements with other States or with international organizations '.
89 Thus, before they make trade deals, policymakers are supposed to weigh how such agreements may affect access to safe affordable food of citizens and non-citizens (food security). Policymakers are also supposed to examine how trade liberalization may affect the human rights of small farmers in the developing world.
But policymakers did not talk about food security or how trade liberalization affected small farmers at the GATT because agriculture was not part of the GATT's purview. Policymakers recognized such talks would bring up complex questions about the trade compatibility of domestic policies established to achieve objectives such as food security, food safety, rural development, and environmental protection.
be put into question. In this regard, we note that the WTO and ILO Secretariats will continue their existing collaboration.' 87 Consumers may benefit from access to cheaper more efficiently produced food. Smaller producers may benefit from new markets, creating jobs and economic growth. But small farmers in the developing world may not be able to benefit from trade liberalization per se. These farmers may not be able to produce at the quality level required in the highly regulated markets of the US and Europe. In addition, should they fail to make a livelihood competing in global markets, they may flood urban areas in search of new income, bringing down wages for other relatively poor people in their home countries, or moving overseas in search of a better life. Thus, trade liberalization may not increase access to food or food security or ensure that small farmers can earn enough to provide for their families.
88 The Commission on Human Rights has extensively examined the right to food, and the Special Rapporteur on the right to food, Jean Ziegler, has noted that despite these government commitments, hunger and malnutrition persist throughout the world. However, at the conclusion of the Uruguay Round of trade talks from 1986 to 1993, officials finally agreed to discuss what they called ' non-trade concerns'. when the parties again met to negotiate further agricultural liberalization.
90 The participants also agreed to try to cushion the effect of trade liberalization upon the poor and upon developing countries.
91 Finally, the participants acknowledged that trade liberalization in agriculture could make food more expensive for citizens in developing and food-importing countries and therefore undermine access to food. Thus, they agreed to ensure that food-importing nations and developing countries should be able to obtain both food aid and financial assistance to buy food if they needed.
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In the years that followed, many countries sought to define these non-trade concerns and ensure that they remained central to the negotiations.
93 Some governments tried to make the case that they must subsidize the production of food in order to ensure that their consumers could easily get access to food (although the two are not the same).
94 But policymakers did not clarify how governments could ensure access to food at home and abroad under their WTO obligations.
When members agreed to agricultural trade negotiations at Doha in 2001, they proclaimed that they would work to establish a fair and market-oriented trading system with strengthened rules and specific commitments on government support and protection for agriculture. They also agreed to take non-trade concerns and the specific needs of developing countries into account as they proceeded with negotiations. 95 Despite this broad agreement, some six years later members have not found common ground on how to reduce subsidies (which many members justify as essential to food security) and maintain access to affordable food for all. The Agreement on Agriculture allows all WTO members (not just developing countries) to maintain support measures designed to meet non-trade concerns in a so-called ' Green Box '. WTO members disagree as to what measures belong in the Green Box, as well as what measures are appropriate strategies to address food security and access to food.
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According to the Institute for Sustainable Development (IISD), WTO members divided into three groups regarding the role of non-trade concerns. The first group included many industrialized and middle-income countries such as Norway, Japan, Switzerland, South Korea, as well as the EC. These countries argued that agriculture is unlike other traded goods and deserves special treatment and special rules. In position papers and negotiating documents, they occasionally made human rights arguments in defense of their position. But the human rights arguments they made focused on the rights of their citizens and not needy citizens abroad. The second group, comprised of developed and developing countries -Canada, Australia, South Africa, and the United States among other countries -oppose including other support measures in the Green Box. In general, this group argues that the best way to promote human rights is to let trade flow without trade supports such as subsidies, export credits, or payments.
97 (However, because of its own trade subsidies -for example, cotton -the United States was often accused of undermining the ability of small farmers to provide for their families.
98 US policymakers found themselves in the odd position of calling for an end to trade-distorting practices and defending its own subsidies.) 99 Finally, the third group, made up of developing countries including India, Pakistan and many African countries, favors the use of measures to address non-trade concerns for developing countries, but argues against the use of any trade distorting measures in developed countries. According to IISD, these countries argue that their non-trade issues of food security, sustainable rural development, and poverty alleviation are more urgent than those of the industrialized world and thus they deserve special treatment.
100 Policymakers from this third group of countries argue that the agriculture sector is the lynchpin for economic growth and employment in many developing countries. These countries fear that if their agricultural sectors were weakened by new exceptions for industrialized countries, they would not be able to feed their people, ensure food security, create enough new jobs, and reduce poverty. This position has been seconded by many scholars of development.
101
Whatever the ultimate outcome of these talks on agriculture, the negotiations raised public awareness of how the right to food and food security affect the trade positions of all WTO members. Industrialized and developing countries alike were equally adamant about the need to protect the food security of their own citizens, but were unwilling to examine the consequences of their positions upon food security for humankind. This disconnect between WTO members' domestic trade obligations and their global human rights obligations ultimately led to gridlock at the WTO. Despite their obligations under international human rights law to take into account the right to food and food security for all people, participants developed their positions on these issues based on the domestic political concerns. For many countries, human rights obligations were not a central element of the decision-making process.
Conclusion
The WTO agreements constrain the behavior of governments at the intersection of trade and human rights. They require that member governments do not unnecessarily or unduly distort trade when they seek to promote human rights. This may make it harder for policymakers to use trade to protect human rights at home or to advance human rights overseas.
Yet human rights questions are seeping into WTO deliberations. As Table 4 illustrates, WTO members have relied upon several avenues to bring human rights concerns into the purview of the WTO. Human rights issues (in particular labor rights) have been discussed during accessions and trade policy reviews. While members did not call them human rights issues, members frequently called on their fellow WTO members to ensure public participation, due process rights, and protect intellectual property rights. At its first trade policy review, the representative of China discussed its concerns about equity, right to education and property rights. But WTO member states did not bring up key human rights issues directly affected by China trade such as labor rights.
Members have also amended the WTO to ensure that the right to protect intellectual property did not undermine the ability of WTO members to provide access to affordable medicine. In this regard, WTO members were able to find a new balance between two human rights objectives, while facilitating trade.
Several members have used waivers to promote particular human rights or adherence to internationally accepted human rights conventions. The US has used trade policy reviews and accessions to prod other countries to make particular human rights more of a priority. Finally, in several trade disputes, members have justified their trade-distorting policies by arguing that these measures are needed to protect public health. Taken in sum, these examples show that WTO members are working to find ways to balance their domestic (and at times) their international human rights obligations with their trade obligations.
Nonetheless, WTO member states must do more to ensure that the international system of trade rules does not undermine human rights. Policymakers must find ways to ensure that the deals they conclude do not make it harder for governments to ensure that their people have access to the resources they need (such as education or credit) to participate in local, national, and global markets. Moreover, they should find ways to examine how national policymakers, tasked to meet national trade needs, can reconcile that mandate with their international obligations to promote particular human rights such as the right to food. States are supposed to refrain from action that could interfere directly or indirectly with the enjoyment of human rights within their borders or in other countries. In 2007 Costa Rica became the first and only country that has examined a particular trade agreement (CAFTA) for its effects upon human rights in general (CAFTA).
